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Tom tit: Giao dich dan sy la hop dong hodc hanh vi phéap 1y don phuong. Thong qua cac giao dich dan
su, chu thé xac 1ap cac quyén loi va nghia vu dé théa man cac nhu cau nhan sinh. Nhung khong phai giao
dich dan sy nao ciing duong nhién c6 hiéu luc, c6 nhitng giao dich dan su s& bi vo hiéu néu khong thoa
man duoc cac diéu kién luat dinh. Khi giao dich dan sy vo hiéu, cac chu thé phai khéi phuc lai tinh trang
ban dau, hoan tra cho nhau tai san da nhan. Nhung thyc té, rat nhiéu truong hop, tai san - ddi tugng cua
giao dich dan su ban du dd dugc dem ra thuc hién mot giao dich khac véi nguoi thir ba va ngudi thi
ba hoan toan thién chi va ngay thang khi tham gia vao giao dich d6. Truong hop ndy, phép luat goi ho
la nguoi thir ba ngay tinh. Néu roi vao truong hop 1a nguoi thir ba ngay tinh, khi giao dich dan sy vo hiéu
thi van dé ho rat quan tdm Ia quyén loi cua ho s& duoc bao vé nhu thé nao? Nguoi thir ba ngay tinh c6 dugc
giit lai tai hay phai tra lai cho chi so hitu, ngudi chiém hitu hop phap...? Day ciing chinh |a nhitng van dé
phap ly ma tac gia s& 1am rd trong pham vi bai viét nay.

Tur kKhéa: Nguoi thir ba ngay tinh, giao dich dan su, giao dich dan su v hiéu.

PROTECTING THE THIRD PERSON FROM THE INVALID OF CIVIL TRADING

Abstract: Civil transaction is a contract or a legal act unilaterally. Through civil transaction, subject
establish rights and obligations to satisfy human needs. But civil transactions are not always effective
course, there are civil transactions will be void if it is unsatisfy the legal conditions. When invalid civil
transactions, the result is that the subject must restore the original state, return to each other what they have
received. However in some cases, property - the object of civil transactions were originally brought to carry
out another transaction with the third party and the third party totally goodwill and upright when joing in
transactions there. In this case, they are called bona fide third party by legal. The problem is when the
original civil transactions disabled, how rights of bona fide third party will be protected? Bona fide third
person has been retained assets or must be returned to the owner, legal possessor...? These are legal issues
that the author will clarify within this article.

Keywords: The third straight, Civil trading, Invalid civil transactions.

1. Khai niém giao dich din sy va va giao dich dan sy v6 hi¢u

Giao dich déan su Ia hinh thirc hoat dong cua chii thé (ca nhan, phap nhén) thong qua d6 cac chu thé thé hién
dugc y chi, su tw nguyén, tu do thoa thuan dé 1am phat sinh, thay d6i, cham dut quyén va nghia vu dan sy
nham thoa man cac nhu cu nhan sinh. Theo tir dién Tiéng Viét, thuat ngir giao dich duoc hiéu 1a sy doi
chéc, mua béan. Theo Piéu 161 BLDS 2015 thi “Giao dich dan sy & hop dong hodc hanh vi phap ly don
phuong 1am phét sinh, thay d6i hozc chdm dit quyén, nghia vu dan su”. Nhu vay, giao dich dan sy la mot
su kién phap 1y (hanh vi phép li don phuong hoic da phuong — mét bén hoic nhiéu bén) va két qua cua
viéc xac 1ap giao dich c6 thé s& 1am phét sinh hogc thay doi hogc cham dit quan hé phap luat dan sy. Tuy
nhién khong phai bat ky hanh vi phap 1y nao lam phat sinh, thay d6i hodc cham dut quyen, nghia vu dan sy
déu la giao dich dan sy hop phép. Mot giao dich muén dwgc cong nhan va bao vé quyen nghia vu phat sinh
tur giao dich do thi hanh vi ctia nguoi tham gia giao dich phai tuan theo mot sb cac yéu cau t6i thiéu goi la
diéu kién c6 hiéu luc cua giao dich dan sy nham tao co s phap ly bao vé quyeén va lgi ich hop phap cua
céc chii thé. Theo phap luat Viét Nam thi mét giao dich dan sy mudn dugc cong nhan va bao vé phai dap
mg day du cac diéu kién duoc quy dinh tai Diéu 117 Bo luat Dan su 2015 d6 1a: (i) Cha thé ¢6 ning luc
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phap luat dan sy, nang luc hanh vi dan su phi hop véi giao dich dan sy duoc xac 1ap; (ii) Chu thé tham gia
giao dich dan sy hoan toan ty nguyén; (iii) muc dich va noi dung cua giao dich dan sy khdng vi pham dicu
cam cua luat, khong trai dao dirc x4 hoi. (iv) Giao dich dan su phai tuan tha dung hinh thac bat budc néu
luat khac co quy dinh.

Bo luat Dan su nam 2015 tai Didu 122 quy dinh “Giao dich dan sy khéng c6 mét trong cac diéu kién duoc
quy dinh tai Didu 117 caa Bo luat nay thi vo hiéu, trir tredng hop Bo ludt nay c6 quy dinh khac”. Nhu vy,
giao dich dan sy 1 hanh vi mang tinh y chi caa chu thé tham gia giao dich, véi nhitng muc dich va dong co
nhat dinh cho nén giao dich dan su s& vo hiéu khi giao dich ma céc bén xac lap (hoic cha thé c6 hanh vi
phap ly don phuong) da vi pham mot trong cac diéu kién c6 hiéu lyc do luat quy dinh dan téi hau qua phap
ly 12 khéng 1am phat sinh bat ky quyén hay nghia vu dan sy nao. Nghia la khong c6 gia tri bt bugc ddi voi
cac bén tham gia giao dich, cac bén phai cham dut thyc hién giao dich d6, néu giao dich chua thyc hién thi
khong dugc thuc hién nira, néu nhu cac bén d3 thuc hién xong giao dich thi cling phai khoi phuc lai tinh
trang ban dau, hoan tra lai cho nhau nhitng gi da nhén, bén c6 15i phai bdi thuong thiét hai. Ciing luu y
rang, vé mat thuat ngir ching ta can phai phan biét giao dich dan sy vé hiéu véi giao dich dan su mat hiéu
luc. Giao dich dan sy vo hi¢u la giao dich khong c6 hi¢u luc phap Iy ngay tur thoi diém giao két con giao
dich dan sy mét hiéu lyc 1a giao dich ¢ hiéu lyc tir thoi diém giao két nhung sau d6 bi mat hiéu lyc nguyén
do c6 thé 1a giao dich bi roi vao nhitng tré ngai khach quan nao dé6 1am cho khong thé thyuc hién duoc, hoic
c6 thé do giao dich bj cham dut hay huay boé.

2. Nguoi thir ba ngay tinh trong giao dich dan sw vé hiéu

Giao dich dan su la quan hé phap luat duoc xéac 1ap giita cac chu thé nham thoa mén quyen va loi ich cua
ho trong cuéc SOng Tuy nhién, trong nhiéu trudng hop, giao dich dan sy khong don thuan chi c6 quan hé
giira cac chu thé tham gia giao dich dan sy ma con cé thé c6 su lién quan dén nguol tha ba, va nguoi thir
ba trong gia thiét nay 1a “ngay tinh” tuc 1a ho ngay thang, that tha, tinh thé rd rang. Danh xung trong Bo
luat dan sy 2015 goi ho 1a Nguoi thir ba ngay tinh. Tuy nhién, BLDS 2015 khong dua khai niém Ve “nguodi
thir ba ngay tinh” chi dua ra khai niém vé “chiém hiru ngay tinh”. Theo d6, chiém hiru ngay tinh 1a “viéc
chiém hiru ma ngudi chiém hitu ¢ can cir dé tin rang minh c6 quyén ddi véi tai san dang chiém hitu”. Mt
khac can ctr vao Diéu 165 BLDS 2015 quy dinh nim truong hop duoc xem la chiém hitu ¢ cin cir phap
luat: (1) Chu s¢ hiru chiém hitu tai san; (2) nguoi duoc chii s hitu iy quyén quan Iy tai san; (3) nguoi duoc
chuyen giao quyén chiém hitu théng qua giao dich dan su phu hop véi quy dinh phép luat; (4) nguoi phét
hién va gitr tai san vé chu, tai san khong xac dinh duoc ai la chu sé hiru, tai san bi danh roi, bi bé quén, bi
chén, gidu, bi vui lap, chim dam pha hop véi diéu kién theo quy dinh cua B6 luat nay, quy dinh khéc cua
phap luat lién quan; (5) nguoi phat hién va gitr gia stc, gia cam, vat nudi dudi nudc bi that lac phi hop véi
diéu kién ciia BLDS 2015, va khong c6 truong hop nao 1a chiém hitu cia ngudi thir ba ngay tinh. Nhu vay
ngudi thir ba ngay tinh 1 nguoi chiém hiru khong ¢ can ctr phap luat.

Con theo tir dién giai thich thuat ngir Luat hoc, thi ngudi tha ba ngay tinh khi tham gia giao dich dan sy vo
hiéu duoc hiéu 1a “nguoi dirgc chuyén giao tai san thong qua giao dich dan si ma he khong biét, khong
bugc phai biét 1a tai san dé do ngwoi chuyén giao cho ho thu dioc tir mét giao dich dan su v hidu”. Tir d6
cho thdy, nguai thir ba ngay tinh khdng phai 1a mét bén trong giao dich dan si vo hiéu ma chi 1a nguoi lién
quan dén giao dich dan sy vd hiéu. Vi ho da tiép nhan déi trong hoic két qua cua giao dich dan sy vo hiéu
théng qua mot giao dich khéc va khi tham gia giao dich hoan toan dwa trén co s& tw nguyén, binh dang va
tun theo cac quy dinh caa phap luat ma khong biét dbi twong cua giao dich 14 tai san bat minh do ngudi
chuyén giao cho ho xac lap trude d6 boi mot giao dich dan su vo hiéu. Hay néi cach khéc Nguoi thir ba
ngay tinh 1a mot cha thé xuat hién trong mdi quan hé véi chii s¢ hiru dich thuc cia tai san nhung d6 1a moi
quan hé bic cau thong qua mét chu thé trung gian nhat dinh. Méi quan hé nay c6 thé hinh dung nhu sau:

Chu thé thir Giao dich Chuthé | Ban, tang cho, Ngudi thir ba
nhat (cha so v hiéu .| trao d6i, thura ngay tinh
htru tai san) thir hai ke, cam co, théﬁ‘

chap

Nhu vay, dé x4c dinh nguoi thir ba ngay tinh, thi ho phai dap tmg cac diéu kién sau day:
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Mot 13, trude khi nguoi thir ba tham gia giao dich, ddi tugng cua giao dich nay duoc xéac 1ap boi mot giao
dich vé hiéu.

Hai 13, vé mat y chi cua ho khi tham gia giao dich phai 1a ngay tinh, nghia 1a ho phai khong biét va phap
luat khong quy dinh ho budc phai biét va khi tham gia giao dich ho chiém giir tai san khong c6 biéu hién
ctia ngudi tiéu thy tai san bat minh.

Ba 13, nguoi thir ba tham gia giao dich dan sy phai 1a nguoi ¢ day du ndng luc chu the. Néu trudng hop ho
khong du nang lyc cha thé thi phai c6 nguoi giam ho hodc nguoi dai dién hop phép.

BOn 13, ho da thyc hién nghiia vy va huong quyén dan sy trong giao dich ho xac Iap, co nghia 1a ho da nhan
dugc tai san tir giao dich va muc dich cua giao dich da dat dugc. Day c6 thé noéi la diéu kién khdng thé thiéu
doi vai loai giao dich nay.

Nam 1a, muc dich va ngi dung cuia giao dich khéng duogc trai quy dinh caa luat va dao dtirc xa hoi

Séu 13, d6i twong cua giao dich 1a nhitng tai san khong thudc loai tai san ma phap luat cam giao dich

Bay 14, trinh ty x&c 1ap giao dich phai tuan theo quy dinh cua luat

Va cudi cling, khi ¢d tranh chp xay ra, ngusi thir ba ngay tinh phai c6 yéu cau doc Iap dugc huong tai san
hay yéu cau boi thuong thiét hai, néu tai san da bi tra cho chua s¢ hiru hoac tich thu sung céng quy.

3. Bao vé quyén lgi ciia ngudi thir ba ngay tinh khi giao dich dan sw vé hiéu

3.1. Piéu kién dé nguoi thir ba ngay tinh dwoc bao vé

Bao vé quyén loi ciia ngudi thir ba ngay tinh [ nhirng bién phép tic dong théng qua cac quy dinh phap luat
nham chéng lai sy xam pham dén loi ich chinh dang cua nguoi thir ba ngay tinh, hoac khdi phuc quyén loi
cua ho khi giao dich dan sy vo hiéu. Hay néi cach khéac bao vé quyén lgi ciia nguoi thir ba ngay tinh khi
giao dich dan su vo hiéu tuc 1a bao vé quyén va loi ich chinh dang cta ho trong méi quan hé véi cha s¢
hitu ban dau va ngudi xac l1ap giao dich véi ho khi c6 mét giao dich dan sw vé hiéu truée d6 1am anh huong
dén quyén loi cua nguoi thir ba ngay tinh. Do vy, viéc bao vé quyén loi ctia ngudi thir ba ngay tinh ¢ y
nghia rat quan trong nham bao dam cho sy 6n dinh trong quan hé dan sy, tao dugc niém tin cho cac cha thé
khi tham gia giao dich.

Tuy nhién, khi giao dich dan su vé hiéu, khéng phai lac nao nguoi thir ba ngay tinh cling dugc phap luat
bao vé. Ho chi duoc bao vé quyén loi trong cac trudng hop sau day:

Thir nhat, néu dbi twong cua giao dich 1a dong san khdng phai dang ky quyén so hitu thi nguoi thir ba phai
xéac 1ap mot giao dich vai nguoi khdng cé quyén dinh doat tai san théng qua mét giao dich dan su c6 dén
bu.

Thir hai, néu dbi twong cua giao dich 1a dong san phai ding ky quyén sé hitu hoic bat dong san thi ngudi
thir ba ngay tinh chi duoc bao vé quyén loi khi tai san d6 da duoc ding ky tai co quan nha nuéc ¢ thim
quyén trude khi chuyén giao cho ho. Tuy nhién ngoai trir truong hop ngudi thir ba ngay tinh nhan duoc tai
san nay thong qua ban dau gi tai to chirc c6 tham quyén hoic giao dich véi ngudi ma theo ban an, quyét
dinh ciia co quan nha nuéc ¢ tham quyén 1a chi s¢ hitu tai san nhung sau d6 chu thé nay khéng phai la
chu s hitu tai san do ban &n, quyét dinh bi hiy, stra thi khong can quan tim dén viéc tai san d6 da dang ky
hay chua.

Bén canh d6, hoan tra tai san 1a mot trong nhitng bién phap phd bién dé giai quyét hau qua cua giao dich
dan sy vo hiéu nhiam khdi phuc lai tinh trang ban dau. Vay nén khi dé cip dén viéc bao vé quyén loi cua
ngudi thir ba ngay tinh thi mot vin dé rit quan tam 1a giao dich cia ngudoi thir ba ngay tinh ¢6 bi vo hiéu
khong? Ho c6 phai hoan tra lai tai san néu chu s¢ hiru ban dau kién doi hay khong? Nhan thirc duoc van dé
nay, nén BLDS 2015 da c6 quy dinh cu thé tai diéu 133.

“Piéu 133. Bao vé quyén loi cua ngudi thir ba ngay tinh khi giao dich dan sy bi v6 hiéu

1. Truong hop giao dich dan su vo hi¢u nhung dbi tugng cua glao dich la tai san khong phai dang ky da
dugc chuyén giao cho ngudi thir ba ngay tinh thi giao dich duoc xac lap, thuc hién véi nguoi thir ba van cé
hiéu luc, trir trudng hop quy dinh tai Bidu 167 cua B luat nay.

2. Trudng hop giao dich dan si vo hiéu nhung tai san di dugc dang ky tai co quan nha nuéc c6 tham quyén,
sau d6 dugc chuyén giao bang mot giao dich dan sy khac cho nguoi thir ba ngay tinh va ngudi nay can cir
vao viéc dang ky do ma xac 1ap, thuc hién giao dich thi giao dich d6 khong bi vo hiéu.
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Truong hop tai san phai dang ky ma chwa duoc dang ky tai co quan nha nuéc ¢ tham quyén thi giao dich
dan sy véi nguoi thir ba bi vo hiéu, trir truong hop nguoi thir ba ngay tinh nhan duoc tai san nay théng qua
ban d4u gi4 tai t6 chuc ¢ tham quyén hoic giao dich véi ngudi ma theo ban an, quyét dinh cua co quan
nha nudc c6 tham quyén 1a cha o hitu tai san nhung sau d6 cha thé ndy khong phai 1a chi s¢ hiru tai san
do ban an, quyét dinh bi huy, stra.

3. Chu s hitu khong c¢é quyén doi lai tai san tir ngudi thir ba ngay tinh, néu giao dich dan su véi ngudi ndy
khéng bi v hi¢u theo quy dinh tai khoan 2 Diéu nay nhung c6 quyén khai kién, yéu cau chu thé cé 18i dan
dén viéc giao dich duogc xac 1ap véi ngudi thir ba phai hoan tra nhitng chi phi hop 1y va bdi thuong thiét
hai”.

Bén canh do, didu 167 va didu 168 BLDS 2015 ciing c6 quy dinh nhu sau:

“Piéu 167. Quyén doi lai dong san khdng phai dang ky quyén s¢ hiru tir nguoi chiém hitu ngay tinh

Chu so hitu c6 quyén doi lai dong san khdng phai ding ky quyén sé hiru tir ngudi chiém hitu ngay tinh
trong treong hop ngudi Chlem hiru ngay tinh c¢6 dugc dong san nay thdng qua hop dong khong c6 dén bu
v6i nguoi khong co quyén dinh doat tai san; truong hop hop dong nay la hop dong cé dén bu thi chu so
hitu c6 quyén doi lai dong san néu dong san d6 bi lay cap, bi mat hodc trudng hop khac bi chiém hitu ngoai
y chi caa chu so hiru.”

“Piéu 168. Quyén doi lai dong san phai dang ky quyén sé hitu hoic bat dong san tir nguoi chiém hiru ngay
tinh

Chu s hitu duoc doi lai dong san phai ding ky quyén s hitu hoic bat dong san tir ngudi chiém hitu ngay
tinh, trir truong hop quy dinh tai khoan 2 Diéu 133 caa Bg lut nay.”

Nhu vay, qua cac quy dinh trén ctia phap luat, khi mét giao dich dan sy bi v6 hiéu, viéc nguoi thi ba ngay
tinh c6 phai hoan tra lai tai san cho chu sé hitu thuc su hay khong tuy thudc vao ban chit caa giao dich dan
su va tai san 1a d6i twong cua giao dich ma ho di xac 1ap. Cu thé:

Nguoi thir ba ngay tinh khéng phai hoan tra tai san khi:

(i) Nguoi thir ba nhan duoc tai san (loai tai san khdng phai ding ky quyén sé hiru) théng qua mét giao dich
dan su c6 dén bu véi nguoi khong co quyén dinh doat tai san va tai san nay phai roi khoi chu so hitu theo
y chi cua ho. Theo d6 giao dich dan sy co dén bu 12 loai giao dich ma trong d6 mdi chu thé sau khi da thuc
hién cho bén kia mot loi ich s& nhan duoc tir bén kia mot loi ich twong ing. Nhu vay, khi chi s¢ hitu chuyén
giao tai san cho nguoi chiém hitu hop phap (tai san roi khoi chu so hitu theo y chi cua chu s¢ hitu) thong
qua hop ddng cho thué, cho muon, cim c... sau d6 nguoi chiém hitu hop ‘phép dinh doat tai san do cho
nguoi thir ba ngay tinh thdng qua moét giao d;ch ¢6 dén bu (mua ban, trao d6i...) thi giao dich dan su giita
ngudi thir ba véi ngudi khong ¢ quyén dinh doat tai san van c6 hiéu luc, do vay chu sé hiru dich thuc
khong c6 quyén doi lai tai san.

(ii) Nguoi thir ba tham gia vao giao dich ma déi tugng cua giao dich la loai tai san phai dang ky theo quy
dinh cua phap luat ma nhiing chu thé dung tén trong céc gidy dang ky do co quan c6 tham quyén cap da
tryc tiép tham gia hoac uy quyén cho nguoi khac xéac lap giao dich, nguoi thir ba do tin tuwéng ngudi ding
tén trong cac gidy ding ky do chinh 1a cha s¢ hitu nén da x4c 14p giao dich dan su thi phai xac dinh nguoi
thir ba 1a ngudi ngay tinh, du ddy 1a giao dich duy nhat thi giao dich d6 ciing khong bi vo hiéu. Hoic trudc
do6 da c6 giao dich dan sy ma giao dich d6 bi v6 hiéu, nhung tai san da dugc dang ky tai co quan nha nudc
c6 tham quyén, sau d6 dugc chuyén giao bang mét giao dich dan sy khac cho ngudi thir ba ngay tinh va
nguoi thir ba ngay tinh can ctr vao viéc dang ky ma xac 1ap, thuc hién giao dich thi giao dich d6 ciing khong
V0 hi¢u va duoc cong nhan la giao dich hop phap. Chang han, néu hop d6ng mua béan nha bi tuyén vé hiéu
nhung quyén s& hitu nha lién quan cua ngudi mua da duge dang ky hop I¢ va ngudi mua sau d6 ban lai nha
d6 cho mot nguoi khac va nguoi nay tin rang ngudi mua ban dau 1a cha s¢ hitu nha dugc béan lai do c6 tén
trén gidy chimg nhan quyén so hitu nha khi mua lai thi giao dich ban lai nha khéng bi vo hiéu. Viéc quy
dinh nguoi thu ba ngay tinh s& khdng phai tra lai tai san trong truong hop tai san trude d6 da dugc dang ky
tai co quan nha nudc 6 tham quyén la phu hop véi nguyén tic dang ky bat dong san hién nay. Vi phap luét
Dat dai ndm 2013 cling quy dinh thoi diém xac lap, thay doi, cham dut quyén so hitu d6i véi bat dong san
duoc tinh tir thoi diém dang ky.

(i) Nguoi thir ba ngay tinh nhan duoc tai san thong qua ban dau gi4 tai to chiic ¢6 tham quyén hoic giao
dich vé&i ngudi ma theo ban én, quyét dinh cia co quan nha nuéc ¢ tham quyén 1a cha s hitu tai san nhung
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sau d6 chu thé ndy khdng phai 1a chu sé hiru tai san do ban &n, quyét dinh bi hay, sira thi du tai san phai
dang ky ma chua duoc dang ky thi ngudi thir ba ngay tinh van khong phai tra lai tai san cho chu sé hitu.
Nguoi thir ba ngay tinh phai hoan tra lai tai san khi:

(i) Tai san la dong san khong phai dang ky quyén s6 hitu roi khoi chu so hitu theo y chi, nguoi thir ba ngay
tinh c6 duoc tai san nay théng qua hop dong khong c6 dén bu voi nguoi khdng cé quyén dinh doat tai san.
(i) Tai san 1a dong san khong phai dang ky quyén so hitu roi khoi cha so hitu ngoai y chi cua cha so hitu
nhu tai san bi chiém doat trai phap luat nhu bi trom cip, cudp giat, lira dao; ngudi thir ba ngay tinh c6 dugc
tai san tir nguoi khéng c6 quyén dinh doat tai san thdng qua hop dong co dén bu hoic hop ddng khong co
dén bu, thi nguoi thir ba ngay tinh van phai tra lai tai san cho chu so hitu khi chu so hitu kién doi lai tai san.
(iii) D4i vai tai san 1a dong san phai diang ky quyén so hitu va bat dong san thi vé nguyén tic nguoi thir ba
ngay tinh ludn phai tra lai tai san cho chu s¢ hiru khi chu s¢ hitu kién doi lai tai san (trir hai truong hop
ngoai lé, d6 1a tai san di duoc dang ky tai co quan nha nudc ¢ tham quyén trude khi chuyén giao cho
nguoi thir ba va truong hop nguoi thir ba Chlem hitu ngay tinh nhan dugc tai san nay thong qua ban dau gia
hozc giao dich véi nguoi ma theo ban an, quyét dinh cta co quan nha nude ¢6 tham quyén la cha so hitu
tai san nhung sau d6 ngudi ndy khong phai 1a chu sé hitu tai san do ban an, quyét dinh bi huy, stra).

3.2. Quyén lgi ciia ngudi thir ba ngay tinh khi giao dich dan sy vo hiéu

Khi mét giao dich dan su bi tuyén bé 1 vo hiéu co nghia 1a giao dich khéng l1am phét sinh quyén va nghia
vu clia cac bén va duoc Nha nude dam bao thuc hién. Bidu 131 BLDS niam 2015 quy dinh cu thé hau qua
phép ly cua giao dich v hi¢u nhu sau:

“1. Giao dich dan sy v6 hiéu khong lam phat sinh, thay d6i, cham dut quyén, nghia vu dan su cua cac bén
ké tir thoi diém giao dich duoc xac lap.

2. Khi giao dich dan sy vo hiéu thi cac bén khdi phuc lai tinh trang ban dau, hoan tra cho nhau nhirng gi
da nhan.

Truong hop khong thé hoan tra dugc bang hién vat thi tri gia thanh tién dé hoan tra.

3. Bén ngay tinh trong viéc thu hoa loi, lgi tiecc khéng phai hoan tra lai hoa lgi, loi tie do.

4. Bén c6 13i gay thiét hai thi phai bdi thuong.

5. Viéc giai quyét hau qua cua giao dich dan sy vo hiéu lién quan dén quyén nhan than do Bo luat nay,
luat khac co lién quan quy dinh.”

Nhu da trinh bay, nguoi thir ba ngay tinh khi giao dich dan su v6 hiéu khéng phai la mét bén trong giao
dich dan sy bi v6 hiéu do, ma la nguai ¢o lién quan, hay ndi cach khac ho 1a nguoi bi anh huong boi giao
dich dan sy bi vo hiéu trude do. Do vay, quyén loi ciia nguoi thir ba ngay tinh s& duoc bao vé véi cac

murc d¢ khac nhau trong hai truong hop sau day:

Thir nhit, néu hau qua phép ly ciia mot giao dich dan sy vé hiéu 1 ngudi thir ba ngay tinh phai tra lai tai
san ma minh dang chiém gii cho chu sé hitu dich thuc cua tai san thi loi ich cua ho s& dugc phap luét bao
ho dudi cac goc do sau: dugc yeu cau doi bdi thuong thiét hai; Puoc thanh toan nhiing chi phi da bo ra dé
lam ting gia tri cho tai san; dwoc hudng hoa loi, loi tac cua tai san thu dugc tir thoi diém xéac lap giao dich
dén khi nguoi thir ba ngay tinh biét hoic phai biét viéc chiém hitu vé tai san caa minh 1a khong c6 cin cir
phap luat. Tuy nhién xét dudi goc do thyuc té thi viéc nguoi thir ba phai tu minh tim dé kién doi boi thuong
ngudi da chuyén giao tai san cho minh bang cach chiing minh thi€t hai va 15i ciia ngudi d6 1a mot diéu
khong d& dang. Bai 18 nguoi khong c6 quyén di véi tai san néu ho 1a nguoi c6 dong co tham lam, khong
trong sang thi sau khi thyuc hién giao dich xong, dat duoc loi ich mong mudn ho thuong tim cach xoa moi
tin tirc dé tranh trach nhiém sau ndy vay nén tim dugc nguoi da chuyén giao tai san d6 cho nguoi thi ba
ngay tinh 1a rat kho.

Thir hai, néu nguai thir ba ngay tinh khdng phai hoan tra lai tai san cho chii s hitu dich thuc do khong dap
g duogc cac didu kién vé doi tai san dugc quy dinh tai Didu 167 va Didu 168 BLDS nam 2015 thi quyén
lgi ciia nguoi thir ba ngay tinh dugc bao vé trong truong hgp nay 1a dugc cong nhan la chu sé hitu hop phéap
dbi voi tai san ma minh dang chiém hitu. Xét cho ciing, muc dich ciia cac chu thé khi tham gia giao dich
déu 1a mong mudn giao dich hop phap, c6 hiéu lec va cac bén thuc hién giao dich. Vi thé cong nhan giao
dich cua nguai thir ba ngay tinh ¢6 hiéu luc, cho phép ho giir lai tai san giao dich la c&ch thac vo cung hiéu
quéa dé bao vé quyén lgi hop phap, chinh dang cua ho. Tuy nhién cach thic bao vé nay van boc 16 nhiing
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kho khan trong viée xéc dinh céc loai gidy to can thiét nao va cac trinh ty thi tuc cu the gi dé dang ky quyen
so hitu tai san cho nguoi thir ba ngay tinh trong truong hop ho dang chiem hitu nhitng tai san phdi dang ky
quyén s¢ hiru theo quy dinh cua phép luat.

4. M@t s bat cdp trong quy dinh cia BLDS 2015 vé bio vé ngudi thir ba ngay tinh

Nhin chung cac quy dinh cia BLDS 2015 & didu 133, 167, 168 di c¢b géng bao vé quyén loi ngudi tha ba
ngay tinh nhiéu hon so vi BLDS nam 2005 trudc dy. Tuy nhién, quy dinh vé bao vé bén thir ba ngay tinh
trong céc giao dich dan su trong Bo luat Dan sy nam 2015 con kha so lugc, van chua thuc su tao ra hanh
lang phép Iy viing chac va hiéu qua.

Thi nhat, Biéu 133 BLDS 2015 gianh han mot diéu luat véi tén goi 1a “Bao vé quyén loi cua nguoi thir ba
ngay tinh khi giao dich dan su v0 hi¢u” nhung B0 luat Dan sy 2015 lai khong dua ra mot dinh nghia nhu
thé nao 1a “nguoi thir ba ngay tinh”. Do vay trén thuc té, dé xac dinh ai 13 nguoi thir ba ngay tinh tir d6 van
dung cac quy dinh Vvé co ché nguoi thir ba ngay tinh bao vé ho con chua théng nhat, chic chan sé phat sinh
nhing vudng mic trong thuc tién ap dung sau nay.

Thir hai, tai khoan 2 Diéu 133 BLDS 2015 quy dinh: “Trudng hop giao dich dan su vo hiéu nhung tai san
da duoc ding ky tai co quan nha nudc ¢6 tham quyén, sau d6 duoc chuyén giao bang mét giao dich dan sy
khac cho nguoi thir ba ngay tinh va nguoi nay can ¢t vao viéc dang ky dé6 ma xac lap, thuc hién giao dich
thi giao dich d6 khong bi v6 hiéu”. Quy dinh nay cua phép luat trong qua trinh ap dung gay nhiéu tranh cai
do phai hiéu thuat ngit “chuyén giao” nhu thé nao cho dang? Liéu viéc dua tai san vao trong giao dich thé
chap hay cam cé co duge xem nhu 13 viéc chuyén giao tai san hay khdng? Vay nén ngudi nhan tai san ¢am
bao ngay tinh c6 duoc goi 1a ngudi thir ba ngay tinh hay khéng hién nay con nhiéu tranh cii. Nhung theo
quan diém cua tac gia thi thé chap tai san 1a mét giao dich chuyén giao tai san c6 didu kién vi thé chip tai
san 1a viéc nguoi thé chap dung tai san thugc sé hitu ciia minh dé bao dam thyc hién nghia vu ddi vai bén
nhan thé chip ma khong giao tai san d6 cho bén nhan thé chap. Tuy nhién, tai khoan 6 Biéu 320 cua Bo
luat Dan sy 2015 quy dinh nghia vu caa bén thé chap tai san 1a: “Giao tai san thé chap cho bén nhan thé
chap dé xu ly khi thugc mét trong cac trudng hop xir ly tai san bao dam quy dinh tai Biéu 299 cua Bo luat
nay. Mat khac khoan 7 Biéu 323 caa Bo luat Dan sy quy dinh quyén caa bén nhan thé chap: “Xu ly tai san
thé chap ...”; Nhu vay, muc dich cua thé chap 1a ngudi co nghia vu ding tai san thudc s hiru caa minh
dé bao dam thuc hién nghia vu dbi véi bén nhan thé chap, trong truong hop nghia vu d6 khong dugc bén
thé chap thuc hién hozc thuc hién khong dang thi phai giao tai san da thé chap cho bén nhan thé chap xu ly
nham bao dam quyén loi caa bén nhan thé chap. Vi vay dé bao dam quyén loi cho bén nhan bao dam ngay
tinh thi cac quy dinh vé bao vé ngudi thir ba ngay tinh duoc &p dung ca trong trudng hop giao dich vé thé
chép tai san.

Thir ba, theo quy dinh tai Didu 166 BLDS 2015 vé quyén doi lai tai san “Chu s¢ hiru, cha thé c6 quyén
khac ddi voi tai san c6 quyén doi lai tai san tir nguoi chiém hiru, nguoi sir dung tai san, nguoi duoc loi vé
tai san khong c6 cén ctr phap luat” cong véi viéc Bo luat Dan su hién nay khong ap dung thoi hiéu khoi
kién dé bao vé quyen so hitu, thi tinh trang chiém hitu ciia nguoi thir ba ngay tinh ludn trong trang thai bi
dong. Bai vi Ta thay rang chirng nao quyén s¢ htru cia ngudi chiém hiru ngay tinh chua dugc xéac 1ap theo
thoi hiéu 12 10 nam dbi voi dong san, 30 nam dbi VOI bat dong san thi nguoi thir ba ngay tinh ludn co6 thé
bi chu so hitu doi lai tai san. Piéu nay lam cho cac mbi quan hé dan sy duoc van hanh khong on dinh, anh
huéng niém tin cua cac chua thé dbi ddi véi su bao vé cua luat phap, khién cho nén kinh té cir vudng mic
vao tranh chip quyén loi ma khong thé phat trién nhanh.

5. Pé xuit

Quyén nang cua chi s¢ hiru ludn phép luat t6n trong va bao vé mot cach tbi da thong qua cac quy dinh cho
phép chu s¢ hiru duge doi lai tai san cua minh tr nhitng nguoi chlem hiru, nguoi sir dung, nguoi duoc 1oi
v€ tai san khong c6 can cir phap luat. Nhung néu nguoi dang thue té chiém giir tai san la nguoi thir ba ngay
tinh thi doi hoi cac nha lam ludt can phai can nhic sy xung dot vé loi ich gilta quyén cta chu s¢ hitu tai san
va loi ich hop phap cua nguoi thir ba ngay tinh nhim dam bao sy 6n dinh, an toan va 18 cong bang cta cac
giao dich déan sy da dugc cic chi thé xac lap. Do viy, dé bao vé nguoi thir ba ngay tinh phap luat nén dit
ra cac han ché ddi voi vi€c doi lai tinh trang chiém hitu, hay néi cach khac, can dat ra mot thoi hiéu khoi
kién dé kién doi lai tinh trang chiém hiru, qua thoi han nay thi khong c6 quyén yéu cau doi lai tai san nira.
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Dong thoi, BLDS 2015 can bo sung khai niém vé ngudi thir ba ngay tinh dé lam rd ngudi duoc bao vé ciing
nhu bd sung cac ddu hidu dé xac dinh ngudi thtr ba trong mbi quan hé dbi voi giao dich v6 hiéu c6 ngay
tinh c¢6 nhu vdy, s€ c6 minh bach héa dugc quyén va nghia vu cta cac chu thé, théng nhét cach hiéu va van
dung trong thuc té.

KET LUAN

Giao dich dan sy hién nay trén thuc té v6 hiéu xay ra rat nhiéu va tai san 1a ddi twong cta hop ddng vo hiéu
da chuyén giao cho mot nguoi thir ba ngay tinh ciing khong phai it. Vay nén véan dé bao vé quyén loi cia
nguoi thir ba ngay tinh khi giao dich dan su v6 hiéu la van dé can dugc quan tAm va lam rd. Sau khi tim
hiéu vé van d& trén, c6 thé rat ra nhiing ket luan:

Tht nhét, khi giao dich dan sy vo hi¢u, van dé dat ra cua phap luat 1a vira vu tié€n bao vé quyén va loi ich
cht so hitu nhung ciing vira phai bao vé quyén lgi cia ngudi thir ba ngay tinh. Do vdy, can tao ra mot co
ché diéu hoa loi ich giira chu s¢ hitu va ngudi thir ba ngay tinh. Néu khong c¢6 co ché bao vé quyén loi
chinh d4ng ctia nguoi thir ba ngay tinh thi chic chin cac chii thé s& mang tam 1y hoang mang, lo s¢ va han
ché tham gia cac giao dich dan sy. Qua do, s€ tao ra rao can cho sy thuc déy cac giao luu dan sy va kim
ham sy phat trién kinh té - xa hoi.

Thtr hai, cong nhan giao dich c6 hi€u lyc — ngudi thir ba ngay tinh khong phai hoan tra tai san cho chu sé
hitu ban dau 1a cach tdi wu dé bao vé quyén loi ciia ngudi thir ba ngay tinh nhung khéng phai moi truong
hop giao dich ctia ngudi thir ba ngay tinh ciing dugce cong nhan c¢6 hiéu lyc. Néu cong nhan giao dich cua
ngudi thir ba ngay tinh ¢ hiéu luc thi ho dugce quyén chiém hitu tai san giao dich, néu giao dich cta nguoi
thr ba ngay tinh v6 hiéu thi quyén loi ctia ho dugc bao vé bang cach yéu cau bodi thudng thiét hai.

Thir ba, nhin chung BLDS 2015 d3 gép phan bao dam tét hon, cong bang, hop 1y hon quyén, loi ich hop
phdp cua ngudi thir ba ngay tinh trong giao luu dén sy so voi cac quy dinh cua BLDS 2005 trude do. Tuy
nhién trong qua trinh nghién ctru cdc quy dinh cta phép luat tac gia nhan thiy mot sé quy dinh con nhiéu
han ché, do vay thyc tién thi hanh chic chin vudng mic sé phat sinh. Do d6, cac nha lam luat cin tong két
thuc tién dé nghién ctru hoan thién quy dinh ciia phap luat hién hanh.
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